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STATE OF W SCONSI N : I N SUPREME COURT
Ronald W Coutts, Sr., FILED
Petiti oner- Appel | ant, MAY 22, 1997
V. Marilyn L. Graves
Clerk of Supreme Court
Madison, WI

W sconsin Retirenent Board,
Respondent - Respondent - Peti ti oner,
City of Racine,

Respondent .

Byron Des Jarl ai s,
Petitioner-Respondent,
V.
W sconsin Retirenment Board,

Respondent - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Affirned.

M1 ANN WALSH BRADLEY, J. The W sconsin Retirenent Board
("the Board") seeks review of a published decision of the court
of appeals,' which held that the Board is not statutorily

authorized to reduce the duty disability benefits of Ronald W

! Coutts v. Wsconsin Retirement Bd., 201 Ws. 2d 178, 547
N.W2d 821 (Ct. App. 1996) (consolidating Coutts' and Des Jarlais'
cases).
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Coutts, Sr. and Byron Des Jarlais with worker's conpensation
benefits previously paid to them The Board argues that the

court of appeals erred because the statute in question requires

an offset of duty disability benefits wth all worker's
conpensati on paynents, regardl ess of when the worker's
conpensati on paynents are nade. W conclude that the statute

unanbi guously mandates an offset of duty disability benefits only
wth worker's conpensation paynents paid after the duty
disability benefit paynents commence. Accordingly, we affirmthe
deci sion of the court of appeals.
l.
12 The parties have stipulated to the relevant facts:
Ronald W Coutts, Sr.

13 Ronald W Coutts, Sr. was enployed as a City of Racine
firefighter, and was therefore a "protective occupation
participant” for purposes of the Wsconsin Retirenent System
(VRS) . See Ws. Stat. § 40.02(48)(1995-96).° In August 1988,
Coutts suffered an injury to his right shoulder while fighting a
fire. Follow ng surgery on the shoul der and a period of physical
t herapy, Coutts returned to light duty enploynent at the Racine
Fire Departnent in January 1989. However, the permanent physical
limtations resulting fromthe shoulder injury eventually forced
Coutts to retire. H's last day on the Fire Departnent payrol
was Septenber 30, 1989.

14 Followng his injury, Coutts filed a <claim for

permanent partial disability benefits pursuant to the Wrker's

2 Unless otherwise indicated, al | future statutory

references are to the 1995-96 vol une.
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Conpensation Act, Chapter 102, Ws. Stat.® In April 1989, the

Worker's Conpensation Division of the Departnment of |ndustry,
Labor and Human Relations (D LHR) determned that Coutts was
entitled to permanent partial disability benefits. The permanent
partial disability benefits were paid at a rate of $524.33 per
month, effective January 7, 1989. In January 1990, Coutts
received the last $524.33 full nonthly paynent of permanent
partial disability benefits, and in February 1990, he received a
final paynent of $101. 88.

15 Coutts also applied for duty disability benefits under
Ws. Stat. § 40.65.% In My 1989, the Departnent of Enploye
Trust Funds (DETF) advised Coutts that he was eligible to receive
duty disability benefits. When Coutts left the payroll of the
Fire Departnent, he began receiving 8 40.65 duty disability
benefits.

16 The DETF reduced Coutts' 8§ 40.65 duty disability
benefits each nonth by $524.33, which was the nonthly anount of

wor ker' s conpensation permanent partial disability benefits that

® Coutts also applied for and received worker's conpensation
tenporary total disability benefits.

* Section 40.65(4) provides:

A protective occupation participant is entitled to a
duty disability benefit as provided in this section if:

(a) The enploye is injured while performng his or
her duty or contracts a disease due to his or her
occupati on;

(b) The disability is likely to be permanent; and

(c) 1. The disability causes the enploye to
retire fromhis or her job

2. The enploye's pay or position is reduced or he
or she is assigned to light duty .

3
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he was receiving at the time.> The net result was that Coutts'
nmont hly conbination of duty disability and worker's conpensation
benefits were the sane as if he received duty disability benefits
al one. However, the monthly $524. 33 reduction in duty disability
benefits continued even after Coutts stopped receiving worker's

conpensation benefits in February 1990. The DETF based this

> See Ws. Stat. § 40.65(5)(b), providing in part:

The Wsconsin retirenment board shall reduce the anount
of a participant's nonthly benefit under this section
by the anmounts under subds. 1. to 6., . . . . The
W sconsin retirenent board may assune that any benefit
or anmount |isted under subds. 1. to 6. is payable to a
participant wuntil it is determned to the board's
satisfaction that the participant is ineligible to
receive the benefit or anount

1. Any OASDHI benefit payable to the participant
or the participant's spouse or a dependent because of
the participant's work record.

2. Any unenpl oynent conpensation benefit payable
to the participant because of his or her work record.

3. Any worker's conpensation benefit payable to
the participant, including paynents nade pursuant to a

conprom se settlenment under s. 102.16(1). A lunp sum
wor ker's conpensati on paynent or conprom se settlenent
shall reduce the participant's benefit wunder this

section in nonthly anounts equal to 4.3 tinmes the
maxi mum benefit which woul d otherw se be payabl e under
ch. 102 for the participant's disability until the [unp
sum anount i s exahust ed.

4. Any disability and retirenent benefit payable
to the participant under this chapter [40], or under
any other retirement system that is based upon the
participant's ear ni ngs record and years of
servi ce.

5. Al'l earnings payable to the participant from
t he enpl oyer under whom the duty disability occurred.

6. Al'l earnings payable to the participant from
an enployer, other than the enployer under whom the
duty disability occurred, and all incone from self-
enpl oynent
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continued duty disability reduction on the worker's conpensation
paynments that Coutts had received in the nonths prior to the
comencenent of duty disability benefits. As such, after his
wor ker's conpensation benefits ceased in February 1990, Coutts
received $524.33 less per nonth in aggregate benefits than he
received in the i medi ately precedi ng nont hs.

M7 In a letter sent to the DETF in August 1990, Coutts
objected to the offsets against duty disability benefits
occurring after his worker's conpensation benefits ended. The
DETF responded that duty disability benefits are to be reduced by
all  worker's conpensation benefits received for the sane
disability injury, regardl ess of whet her t he wor ker' s
conpensati on paynents are made before or after the conmmencenent
of duty disability benefits. Coutts appealed the DETF s
determ nation to the Board. See § 40.03(8)(f).

18 The Board, in a final decision and order dated
Septenber 15, 1994, concluded that the plain |anguage of
8 40.65(5)(b)3 requires an offset of all worker's conpensation
paynents against 8 40.65 duty disability benefits, regardl ess of
the timng of the worker's conpensation benefits paynments.®
Coutts filed a petition for certiorari review in the Crcuit
Court for Dane County, Angela Bartell, Judge.

19 The circuit court determned that 8 40.65(5)(b)3 is
anbi guous. However, according to the circuit court, other
provisions in 8 40.65, as well as the legislative history, evince

a broad legislative intent to offset duty disability paynents

® The Board's final decision and order adopted the proposed
deci sion and order of the hearing exam ner.

5
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with other sources of inconme, without regard to the tine that the
duty disability paynments comence. Determning that the Board's
interpretation of 8 40.65 was consistent with the legislative
intent, the circuit court affirned the Board' s decision. Coutts
appeal ed. The court of appeals reversed, concluding that the
statute i s unanbi guous and does not authorize the DETF to reduce
8 40.65 duty disability benefits wth previously paid worker’s
conpensation benefits. The Board petitioned this court for

revi ew.
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Byron L. Des Jarlais

10 Byron L. Des Jarlais was enployed as a deputy sheriff
for Vilas County. In 1988, Des Jarlais suffered a work-rel ated
back injury for which he received both tenporary total disability
and permanent partial disability benefits under the W rker’s
Conpensation Act. Des Jarlais received a total of $8,190 in
permanent partial disability paynents, with the final paynent
bei ng made in Decenber 1988.°

11 After aggravating his back injury while on the job, Des
Jarlais applied for 8§ 40.65 duty disability benefits in April
1991. The DETF approved his application, and duty disability
paynments comrenced in August 1991. The DETF reduced Des Jarlais’
nonthly duty disability paynment by $503.10 until the anount
deducted equaled the $8,190 in permanent partial disability
payments that Des Jarlais had received through December 1988.°8

12 The Board rejected Des Jarlais’ claim that his
disability benefits should not be reduced by the worker’s
conpensation paid nearly three years prior to the conmencenent of
duty disability benefits. Des Jarlais appealed to the Circuit
Court for Dane County, M chael Nowakowski, Judge, which ruled in
his favor. The circuit court concluded that § 40.65

unanbi guously precluded the DETF from reducing duty disability

" The permanent partial disability was conputed as 70 weeks
at $117 per week, for a total of $8,190.

8 In 1993, Des Jarlais received an additional pernmanent
partial disability award of $587.33, which the DETF deducted from
his nonthly duty disability check. Because the additional
$587.33 of worker’s conpensation was paid after the commencenent
of duty disability benefits, Des Jarlais does not dispute that
the DETF properly reduced his duty disability benefits by that
anount. W therefore do not address the offset of the additional
$587. 33.
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benefits with previously received worker’s conpensation benefits.
The court of appeals affirnmed the decision of the circuit court,
and the Board petitioned this court for review

.

13 The sole question before this court is whether the
phr ase "any wor ker' s conpensati on benefit payabl e" in
8 40.65(5)(b)3 authorizes the Board to reduce a WRS participant's
duty disability benefits with worker's conpensation benefits paid
prior to the comencenent of duty disability benefits.
Cenerally, the interpretation of a statute is a question of |aw
reviewed by this court wunder a de novo standard, wthout

deference to the decisions of the court of appeals, circuit

court, or admnistering agency. State ex rel. Parker .
Sullivan, 184 Ws. 2d 668, 699, 517 N W2d 449 (1994). In
certain instances, however, we will refrain from substituting our

interpretation of a statute for that of the agency charged with
adm nistering the statute. An agency's interpretation of a
statute is reviewed under one of three standards: de novo, "due

wei ght" deference, or "great weight" deference. Sauk County v.

WERC, 165 Ws. 2d 406, 413-14, 477 NW2d 267 (1991).

114 An agency's interpretation of a statute wll be
reviewed de novo if any of the followng are true: 1) the issue
before the agency is clearly one of first inpression;® 2) a |egal

guestion is presented and there is no evidence of any special

° See Kelley Co., Inc. v. Marquardt, 172 Ws. 2d 234, 244-
45, 493 N.W2d 68 (1992).
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agency expertise or experience; or 3) the agency's position on
an issue has been so inconsistent that it provides no real
gui dance. ' Under de novo review, the agency's interpretation is

given no weight. WIliam Wigley, Jr. Co. v. Wsconsin Dep't of

Revenue, 160 Ws. 2d 53, 71, 465 N.W2d 800 (1991), rev'd on

ot her grounds by Wsconsin Dep't. of Revenue v. WIliam Wi gl ey,

Jr., Co., 505 U S 214 (1992). W conclude that de novo review
IS appropriate in these cases.

15 These cases are analogous to Kelley Co., Inc. .

Marquardt, 172 Ws. 2d 234, 493 N.W2d 68 (1992). At issue in
Kell ey was the Departnent of Industry, Labor and Human Rel ations
(DILHR) interpretation of the phrase "equivalent enploynent
position” in the Famly and Medical Leave Act (FMLA), Ws. Stat.
§ 103.10(8)(a)-2. This court concluded that de novo review was
appropriate, because the neaning of the statutory |anguage was a
question of first inpression with respect to which D LHR had no
experience or expertise. Kelley, 172 Ws. 2d at 245. The Kell ey
court based its conclusion on the fact that DI LHR had adopted no
admnistrative rules interpreting the neaning of the phrase at
issue in that case, and that "the hearing exam ner relied on no
precedent and had no rules to aid him in arriving at his
conclusion . . . ." Id.

16 For purposes of the instant cases, the Admnistrative

Code is devoid of rules interpreting the phrase "any worker's

10

See Wlliam Wigley, Jr. Co. v. Wsconsin Dep't of
Revenue, 160 Ws. 2d 53, 71, 465 N.W2d 800 (1991), rev'd on
ot her grounds by Wsconsin Dep't. of Revenue v. WIliam Wi gl ey,
Jr., Co., 505 U S 214 (1992).

1 See Marten Transport, Ltd. v. DILHR 176 Ws. 2d 1012,
1018-19, 501 N.W2d 391 (1993).
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conpensation benefit payable,” and there is no evidence in the
record that the Board has ever considered whether § 40.65(5)(b)3
conpels an offset of previously paid worker's conpensation
benefits against presently payable duty disability benefits. As
in Kelley, in neither of the present cases did the hearing
examners rely on admnistrative rules or precedent in reaching
the conclusion that the phrase "any worker's conpensation benefit
payabl e" includes worker's conpensation benefits paid prior to
the comencenent of duty disability benefits. W therefore
conclude that the issue presented in these cases is one of first
inpression in which the Board has no special experience or
expertise, and that de novo review of the Board's interpretation
of the phrase "any worker's conpensation benefit payable" is
appropri ate.

17 W find unpersuasive the Board's citation to three
instances in which it has applied 8§ 40.65(5)(b)3 to offset duty
disability benefits with previously paid worker's conpensation
benefits. Two of the cases cited by the Board are the very cases
before this court. The third is a decision by the Board issued
on the same day as its decision on Des Jarlais' claim?? As
such, all three cases are irrelevant to the issue of whether the
meani ng of 8 40.65(5)(b)3 was a question of first inpression for
the Board when it rendered decisions on Coutts’ and Des Jarlais’
cl ai ns.

118 Having determ ned the appropriate standard of review,

we turn next to interpreting the statutory provision at issue in

12 Feiereisen v. Wsconsin Retirement Board, No. 95-CV-0022
(Dane County, Ws. Gr. C. Aug. 22, 1995).

10
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t hese cases. When interpreting a statute, this court seeks to
identify and effectuate the intent of the Ilegislature.

St ockbridge School Dist. v. DPlI, 202 Ws. 2d 214, 219, 550 N.W2d

96 (1996). W begin by considering the words of the statute. |If
the statutory text is clear and unanbi guous on its face, we need

not | ook further. St ockbridge, 202 Ws. 2d at 220. If the

| anguage is anbiguous, we wll then construe the statute by
examning its history, context, subject matter, scope, and
object. Id.

19 For purposes of our anbiguity analysis, the relevant

portion of 8§ 40.65(5) provides:

(b) The Wsconsin retirenent board shall reduce the
anount of a participant's nonthly benefit under this
section by the anobunts under subs. 1. to 6 .

3. Any worker's conpensation benefit payable
to the participant

(Enmphasi s added). The Board, Coutts, and Des Jarlais agree that
the | anguage at issue has a clear neaning. However, Coutts and
Des Jarlais view the statute as unanbi guously supporting their
position that duty disability benefits cannot be reduced by
previ ously paid worker's conpensation benefits, whereas the Board
contends that the statute clearly sustains the opposite
proposi tion.

20 Language is anbiguous if it may be reasonably

understood to have nore than one neaning. State ex rel. Grouard

v. Crcuit Court for Jackson County, 155 Ws. 2d 148, 155, 454

N.W2d 792 (1990). However, a statute is not rendered anbi guous
merely by virtue of the parties' disagreenent over its neaning.

Wagner Mobil, Inc. v. Cty of Midison, 190 Ws. 2d 585, 592, 527

N. W 2d 301 (1995).
11
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121 The word "payable" is the key to interpreting this
statute.® Because the word is not defined in the statute, we

4

look first to dictionary definitions of "payable."?! Payable is

defi ned as:

Capabl e of being paid; suitable to be paid; admtting
or demandi ng paynent; justly due; legally enforceable.

A sum of noney is said to be payable when a person is
under an obligation to pay it. Payabl e may therefore
signify an obligation to pay at a future tinme, but,
when used w thout qualification, term normally mneans
that the debt 1is payable at once, as opposed to
"ow ng."

Bl ack's Law Dictionary 1128 (6th ed. 1990). See al so Random
House Unabridged Dictionary 1424 (2nd ed. 1993) ("payable" neans
"1l. to be paid; due").

22 These definitions denonstrate that the term "payable”
refers to suns presently owing or to be remtted in the future.
The definitions do not support the proposition that the word
"payabl e" includes suns that have been remtted in the past. It
is axiomatic that a sumwhich is "paid" is no |longer "payable."
W therefore conclude that § 40.65(5)(b)3 is unanbiguous, and

does not authorize the Board to reduce 8 40.65 duty disability

3 The Board incorrectly focuses on the word "any" in the

8 40.65(5)(b)3 phrase "any worker's conpensation benefit." The
statute's use of the word "payable" nodifies and restricts the
scope of the phrase "any worker's conpensation benefit." Thi s
fact may be illustrated by the phrase "any autonobile,” which

describes a larger universe than the phrase "any autonobile that
is red.”

Y The need to resort to a dictionary for the definition of
statutory termis not a basis for determining that the termis
anbi guous. See Grouard v. Crcuit Court for Jackson County, 155
Ws. 2d 148, 156, 454 N.W2d 792 (1990); State ex rel. Smth v.
City of Oak Creek, 139 Ws. 2d 788, 798 n.6, 407 N w2d 901
(1987).

12
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benefits wth worker's conpensation benefits paid prior to the
commencenent of duty disability benefits.
23 Qur inquiry could end with the determ nation that
8 40.65(5)(b)3 is unanbi guous. Yet, in our quest to identify and
give effect to the legislature's intent, we nmay assune solely for
the sake of the inquiry that the statutory |anguage i s anbi guous.
Even if the l|anguage is anbiguous, which it is not, there is
strong extrinsic evidence that the legislature did not intend
that the term "payable" in § 40.65(5)(b)3 include worker's
conpensation paid prior to the commencenent of duty disability
benefits.
24 When construing a statute, we exam ne the |anguage in

question in the context of the statute as a whole. See Cenera

Castings Corp. v. Wnstead, 156 Ws. 2d 752, 758, 457 N.W2d 557

(Ct. App. 1990), citing Fal kner v. Northern States Power Co., 75

Ws. 2d 116, 124, 248 N.W2d 885 (1977). Exanmining 8§ 40.65 as a
whol e, we note that the term "payable"” is used in each of the six
8 40.65(5)(b) subsections describing the types of incone that the
Board shall deduct from nonthly duty disability paynents. \Wen
the same termis used repeatedly in a single statutory section

it is a reasonable deduction that the |egislature intended that
the term possess an identical neaning each time it appears. See

Har ni schfeger Corp. v. LIRC, 196 Ws. 2d 650, 663, 539 N.W2d 98

(1995) . 15

1> See also Legislative Reference Bureau, Wsconsin Bill

Drafting Mnual 1997-1998 8§ 2.01(15)(a) (revised August 1996)
(legislation "should use identical words for the expression of
identical ideas to the point of nonotony")(citation omtted).

13
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25 The Board asserts that the phrase "any worker's
conpensation benefit payable" calls for a reduction in duty
disability benefits by any worker's conpensati on paynents w t hout
regard to the timng of the paynents. Yet, if we ascribe the
sane nmeaning to "payable" in the remaining 8 40.65(5)(b)
subsections dealing with other types of incone, unreasonable and
absurd constructions of the statute arise, a result to be

avoi ded. See Lake Gty Corp. v. Gty of Mequon, 207 Ws. 2d 156,

163, 558 N.W2d 100 (1997) ("It is also a fundanental rule of
statutory construction that any result that is absurd or
unr easonabl e nmust be avoi ded").

126 For exanple, if the Board' s definition of "payable" is
extended to 8§ 40.65(5)(b)2, the phrase "any unenpl oynment
conpensati on benefit payable” would mandate a reduction in duty
disability benefits by the anount of unenploynment conpensation
received prior to the commencenent of duty disability benefits.
Such an offset would essentially effect a retroactive denial of
unenpl oynment conpensation benefits, an anomalous result.
Simlarly, under the Board's conception of the word "payable,"
the phrase "all earnings payable" in 88 40.65(5)(b)5 & 6 would
authorize a reduction in duty disability benefits with enpl oynent
earnings received prior to the comencenent of duty disability
paynents. Such a construction is both unreasonable and
unnecessary. The absurdities vanish under our determ nation that
"payable" allows the reduction in duty disability only by
cont enpor aneously received income described in § 40.65(5)(b).

27 The Board's belief that the word "paid" is subsuned

within the statutory term "payable" is also belied by the

14
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l egislature's creation of statutes using both words.'® If the
Board is correct that "paid' is a lesser included neaning of
"payable,” then the legislature has repeatedly engaged in the
holl ow gesture of wusing both ternms in the sane descriptive
phr ase. Such a construction of the statute is at odds with the
rule that effect nmust be given to each word of a statute if
possi ble, so that no portion of the statute becones superfl uous.

See Lake City, 207 Ws. 2d at 163; State v. Petty, 201 Ws. 2d

337, 355, 548 N W2d 817 (1996); Ann MM v. Rob S., 176 Ws. 2d

673, 680, 500 N.W2d 649 (1993). Because the two words can and
shoul d be given distinct neanings, we conclude that "paid" does
not conme within the neaning of "payable."

28 Contrary to the Board's assertions, the |egislative
history of 8 40.65 offers Ilittle, if any, insight into the
meaning to be given to the phrase "any worker's conpensation
benefit payable.” The legislature enacted 8 2, ch. 278, Laws of
1981, which created 8 40.65, in order to correct perceived
problenms in the then existing system of benefits for protective
occupation participants in the WRS. One of these problens was

t he phenonmenon of "duplicate benefits" or "doubl e di pping" caused

16 See, e.q., Wis. Stat. § 59.64(4)(a)("orders, scrip or certificates of indebtedness shall bear no interest if paid or
payable within one month from date of issuance"); Wis. Stat. § 71.78(2)("the department [of revenue] shall make available
upon suitable forms prepared by the department information setting forth the net Wisconsin income tax, Wisconsin
franchise tax or Wisconsin gift tax reported as paid or payable in the returns filed by any individual or corporation . . . .");
Wis. Stat. § 78.80(4)("The department of revenue shall inform each requester of the amount paid or payable under ss.
78.01, 78.40 and 78.555 . .. ."); Wis. Stat. § 102.835(1)(f)("property" includes all tangible and intangible personal property
and rights to that property, including compensation paid or payable . . . ."); Wis. Stat. § 108.04(2)(f)("A[n unemployment
compensation] claimant is ineligible to receive benefits for any week for which benefits are paid or payable because the
claimant knowingly provided the department [of industry, labor and job development] with a false social security number");
Wis. Stat. § 139.02(2)(a)("Each eligible producer [of fermented malt beverages] shall receive a credit in the amount of
50% of the tax paid or payable . . . on the first 50,000 barrels taxed . . . .); Wis. Stat. 8§ 632.32(5)(i)2(authorizing
automobile insurance policies that reduce uninsured and underinsured motorist coverage by "amounts paid or payable
under any worker's compensation law"); Wis. Stat. § 812.30(7)("Earnings' means compensation paid or payable by the
garnishee for personal services . . . and includes periodic payments under a pension or retirement program”) (emphasis
added throughout).

15



Nos. 95-1905 & 95-2228

by a lack of coordination between duty disability benefits and
"other income replacenent prograns such as social security,
wor ker's conpensation, unenploynment conpensation, the state
retirement system etc." See Report of Joint Survey Commttee on
Retirement Systens 3, LRB-4909/1

129 We agree with the court of appeals that the |egislative
history is equivocal on the issue of whether duty disability
benefits are to be reduced by worker's conpensation benefits
received prior to the commencenent of duty disability paynents.

Coutts v. Wsconsin Retirenent Bd., 201 Ws. 2d 178, 194-95, 547

N.W2d 821 (Ct. App. 1996). VWiile the legislative history may
support the Board's position, the legislative history is just as
supportive of the proposition that the legislature intended to
address the "double dipping" problem by preventing the
si mul t aneous receipt of incone listed in 8§ 40.65(5)(b) and full
duty disability benefits. Qur interpretation of § 40.65(5)(b)3
effectuates that intent.

130 Finally, the Board contends that absurd results follow
from the conclusion that duty disability paynents cannot be
reduced by worker's conpensation benefits paid prior to the

commencenent of duty disability paynents:

The disabl ed participant who applied for and coll ected
worker's conpensation permanent partial disability
benefits before applying for the sec. 40.65 duty
disability benefits would be able to collect unreduced
monthly duty disability Dbenefits. An ot herw se
identically situated disabled participant who first
established sec. 40.65 duty disability eligibility and
then applied for and collected worker's conpensation
benefits would have those benefits offset against the
duty disability. Thus, in the latter case, wnning a
wor ker's conpensation proceeding or agreeing to a
conprom se settl enment woul d not I ncrease t hat
participant's nonthly incone.
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131 Wiile we agree with the Board that its two hypotheti cal
participants will receive different |evels of nonthly inconme, we
cannot say that such a result is absurd. As the court of appeals
noted, the participant who waits to apply for duty disability
benefits gives up the opportunity to receive those benefits in
the interim Coutts, 201 Ws. 2d at 193. Thus, it appears that
an injured enployee has an incentive to apply for duty disability
benefits w thout delay.

132 We recognize that in limted instances a participant
may have an incentive to delay in applying for duty disability
benefits. However, it appears to us that the unpredictability of
wor kpl ace injury precludes nost of the opportunity to engage in
such strategizing. More inportantly, to the extent that the
statute does |eave room for strategizing by participants, the
authority rests with the legislature, rather than this court, to
change the neaning of the statute.

133 In sunmary, we conclude that § 40.65(5)(b)3 does not
aut horize the reduction of duty disability benefits wth worker's
conpensation benefits paid prior to the comencenent of duty
disability paynents. Qur determnation of the legislature's
intent is based upon the plain neaning of the statute, and is
supported by the context in which the |anguage in question
appears. Accordingly, we affirm the decision of the court of
appeal s.

By the Court.—JFhe decision of the court of appeals is

af firned.
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